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PER CURI AM

Ni ne African-Anerican enployees of the United States
Postal Service ("USPS") commenced this class action against the
Post mast er General of the USPS for denying thempronotions because
of their race, inviolation of Title VIl of the Gvil R ghts Act of
1964. On the USPS' s notion, the district court ruled that this
action could not proceed as a class action and, with respect to the
i ndi vidual plaintiffs' clainms, granted sunmary judgnent in favor of
t he USPS.

On appeal, we affirm W agree with the district court's
decision that this case should not proceed as a class action. And
with respect to the individual defendants, we agree that none of
t he enpl oyees presented sufficient evidence fromwhich a reasonabl e
factfinder could conclude that the enpl oyee was deni ed a pronotion
on the basis of race. Finally, we agree that four of the
enpl oyees' <clainms nust be denied also because they failed to

exhaust their adm nistrative renedies.

I
Plaintiffs WIIlianms, MKelvy, MKie, Cooks, Lacy, and
Gray work in the maintenance craft in the Florence, South Carolina

mai | processing facility of the USPS.! Plaintiff Lockhart works as

L' Al though plaintiffs Glchrist and McKithen, who al so work in
the mai ntenance craft at the Florence facility, filed notices of
appeal , neither has prosecuted his appeal. Accordingly, we dismss
t heir appeal s.
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amail distributor at the sane facility. Al plaintiffs claimthat
the USPS deni ed them pronotions or discouraged them from seeki ng
pronoti ons because of their race.

The USPS pronotion process in the mai ntenance craft is a
highly formalized one. To obtain a pronotion wthin that craft, a
postal enployee mnust enter the USPS s "Maintenance Selection
System ™ which is conprised of seven steps: (1) announcenent, (2)
application, (3) record review, (4) review panel evaluation, (5)
exam nation, (6) supervisor evaluation, and (7) results. Wile the
first two steps m ght involve various circunstances, they generally
entail the applicant's submssion to the USPS of information
pertaining to his or her qualifications for a desired position
During step (3), the USPS s National Test Adm nistration Center
("NTAC') receives and processes the forns submtted by the
appl i cant and any rel evant records already contained in the USPS' s
dat abase. Step (4) consists of an interview and record revi ew by
a three-nmenber review panel, which assesses the applicant's
qualifications for the job sought. Those qualifications are
descri bed by "KSAs" (know edge, skills, and abilities) that the
appl i cant nust possess to be considered for the position. For each
rel evant KSA, the review panel assigns a score to the applicant,
with 1 being the worst score and 5 being the best. During step
(5), the applicant takes a witten exam nation, adm ni stered by the

NTAC for each relevant KSA. Step (6) requires the applicant's

-4-



current supervisor to submt a witten evaluation for each of the
rel evant KSAs. The supervisor can either assign the applicant a
performance | evel score of 1 to 5 or, if the supervisor has no
basis on which to nake an eval uation, the supervisor can give the
applicant a "CE" score (standing for "cannot evaluate"). Finally,
during step (7), the NTAC conbines the applicant's scores from
steps (4) through (6) and returns the results to the USPS office
and the applicant. The applicant never sees how he or she scored
on the individual conmponents in the evaluation process. The
applicant does, however, receive an overall score for each KSA,
which is arrived at by conbining the applicant's scores fromthe
test, the panel review, and the supervisor evaluation in accordance
with a fornula. To be eligible for the desired position, the
applicant nust have achieved an overall passing score for each
rel evant KSA. If the applicant has fail ed one or nore KSAs, he can
seek to be re-evaluated only if he has recei ved new experience or
training that m ght make hi mnore qualified.

Pronotions in the distribution craft, as distinct from
the maintenance craft, are handled through a less formalized
procedure than those in the mai ntenance craft. The applicant mnust
submt a job application listing his know edge, skills, and
abilities for the desired position, and the application is then
forwarded to a review commttee, which selects the nost qualified

applicants to interview for the position.
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Plaintiffs WIllians and MKelvy both applied in April
1996 for pronotions within the mai ntenance craft to the position of
general nechanic but were turned down when they failed to achieve
passi ng scores on relevant KSAs. Both nmen allege that their non-
passi ng KSAs were the result of discrimnatory evaluations witten
by their supervisor, David Brandon. Specifically, both nen
received a CE score on the hand tools KSA from Brandon and
ultimately received an overall "ineligible" rating for that KSA.
WIllianms and MKelvy both allege that Brandon had previously
observed them using hand tools and even had acknow edged their
conpetency with hand tools in the past. They maintain that Brandon
was notivated by racial aninmus to withhold a favorabl e eval uati on.
But James Mahoney, the manager of the NTAC, testified that both
WIllians and MKelvy received such |ow scores on the witten
exam nation for hand tools that they coul d not have passed t he hand
tools KSA even if they had received the highest supervisor review
possi bl e.

Plaintiff Cooks applied for a pronmotion within the
mai nt enance craft in January 1994 but was deened i neligi bl e when he
failed the KSAs for applied theory and test equipnent. Cooks
blanes his overall ineligibility rating on the allegedly
di scrim natory eval uati ons he received fromhi s supervisor, Richard
Barnhill, and the review panel. Barnhill gave Cooks a CE on the

applied theory KSA, and the revi ew panel gave hima rating of 1 on
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the test equi pnment KSA. According to NTAC manager Mahoney, Cooks's
scores on the witten exam nation for applied theory and test
equi pnent were so | ow that Cooks could not have passed those KSAs
even if he had received the highest possible supervisor and review
panel scores.

Plaintiff Lacy alleges that he was denied a pronotion
because of Barnhill's discrimnatory conduct. |In particular, the
USPS denied Lacy's request to be pronoted to building equipnent
mechani ¢ or area nai ntenance technician after he had failed nine
rel evant KSAs. Lacy clains that his overall non-passing scores on
t hose KSAs resulted fromthe | ow scores he received fromthe review
panel , which, according to Lacy, was conducted by Barnhill in a
di scrim natory manner. Not w t hst andi ng Lacy's | ow panel review
scores, however, NTAC manager Mahoney testified that Lacy's witten
test scores for two of the KSAs were so |ow that no revi ew panel
eval uati on woul d have been hi gh enough for himto have passed.

Plaintiff Gay never actually entered the maintenance
sel ection system He alleges that he was di scouraged fromappl yi ng
for a pronotion by his supervisor Barnhill.

Plaintiff MKi e was deni ed a pronoti on in the nmaintenance
craft, not because he failed a relevant KSA, but because he was
passed over in favor of another qualified enpl oyee who was white.
A contributing factor in the decision to pronote the white enpl oyee

was the difference between the supervisor evaluations each



applicant received from Barnhill. McKi e alleges that because
Barnhill was not famliar enough with the white applicant's
abilities to have properly conpared the two, the disparity in their
appl i cations nust have been caused by racial aninus.

Unli ke the other plaintiffs who sought pronotions in the
mai nt enance craft, Lockhart sought a pronmotion in the nmai
distribution craft to the position of custoner service supervisor.
He applied to both the Taylor and G eenwood post offices. The
review commttee at the Taylor facility did not sel ect Lockhart as
a finalist, but he was granted an interviewfor the position at the
Greenwood facility. Along with two other candi dates, Lockhart was
interviewed by postnmaster Steve Ainski. During the interviews,
G inski asked 61 questions, and after scoring each applicant
according to his or her responses, offered the position to a white
applicant. Although Lockhart answered only 44.3%of the interview
guestions correctly, while the chosen candidate scored 96.7%
Lockhart clains that dinski allowed racial aninmus to color his
eval uation of the applicants' answers.

The plaintiffs conmenced this action contendi ng that the
USPS discrimnated against them in denying them pronotions, in
violation of Title VII. Their conplaint requests both injunctive
relief and nonetary danages.

On cross-notions for sunmary judgnent, the district court

ruled that the case could not proceed as a class action because
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the nunerosity requirenent of Rule 23 was not net, and, wth
respect to each individual plaintiff, the court granted summary

judgnent in favor of the USPS.

I

At the outset, we address the district court's ruling
that this case could not proceed as a class action because the
plaintiffs failed to denonstrate that the class was "so numnerous
that joinder of all nenbers is inpracticable.” Fed. R GCv. P
23(a)(1).

The plaintiffs proposed to represent a class consisting
of "[t]hose enpl oyees of the mai ntenance craft at the Fl orence Mi
Processing Facility of African-Anerican extracti on who have applied
for and been denied pronotions based upon their race.” The
plaintiffs presented evidence that eight individuals fell within
the class so defined. W conclude that the district court did not
abuse its discretion in concluding that such a small nunber of
potential class nenbers was insufficient to maintain a class action
under Federal Rule of Cvil Procedure 23. See 7A Charles Al an

Wight et al., Federal Practice and Procedure § 1762 (2d ed. 1986)

(observing that, although there is no bright-line rule for how many
nmenbers a cl ass nmust have, many courts have found that classes with
fewer than thirty nmenbers do not justify a class action); see also

Cypress v. Newport News Gen. & Nonsectarian Hosp. Ass'n, 375 F.2d




648, 653 (4th Cr. 1967) ("[Unless an abuse is shown, the trial

court's decision on this issue [of nunerosity] is final").

1]

Next we address the USPS' s contention that several
plaintiffs failed to exhaust their admnistrative renedies.
Plaintiffs Cooks, Gray, and McKie never filed conplaints with the
Equal Enpl oynent Opportunity Comm ssion ("EEOC'), and although
plaintiff Lacy filed a tinely EEOCC conplaint, he failed to file a
conplaint in federal court within 90 days after the EEOCC found no
evi dence of discrimnation, as required by 42 U. S. C. § 2000e-16(c).

Wiile the plaintiffs do not deny such failures, they
contend that the USPS shoul d be equitably estopped from asserting
them as a defense. Specifically, the plaintiffs claimthat the
USPS' s EECC representative failed to tell three plaintiffs who did
file EEOC conplaints —W /I lianms, MKelvy, and G lchrist —that they
could pursue a class conplaint before the EEOCC under 29 CF. R 8§
1614.204. The EECC representative allegedly told them only that
"each case had to be filed individually.” But this fact, even if
true, does not permt the plaintiffs to avoid the administrative
process, and they offer no evidence that they were m sinforned
about or thwarted in filing individual EEOCC conplaints. Although
a class conplaint filed before the adm nistrative agency m ght, in
certain circunstances, have preserved their clains as class

menbers, no one in this case made any effort to pursue a class
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conplaint before the EEOCC, either tinely or otherw se. Any
m sinformati on provided by the EEOC woul d at nost have tolled the
time for filing a class conplaint; it would not have excused the
plaintiffs from having to exhaust their admnistrative remnedies
al together. Mreover, they did not denonstrate any qualifications
to pursue a class conplaint before the EECC. W t hout anything
having been presented to the EEOC about a class proceeding, it
woul d be i nappropriate for us nowto consider the i ssue as a basis
to recognize the plaintiffs' claimthat equitable estoppel should
apply.

The plaintiffs argue that even if equitabl e estoppel does
not save their clains, they can piggyback their unexhausted cl ai ns
on the clains of the other plaintiffs who satisfied the exhaustion
requi renent — W I Iliams, MKelvy, and Lockhart. While it is not
clear that the plaintiffs who failed to exhaust their
adm ni strative renedi es have clains that are simlar enough to the
clains of the three enpl oyees who exhausted their clains that they
could invoke a single-filing rule, we conclude that any such rule
would in any event conflict with the EEOC s procedure established
for class conplaints against the governnent and therefore decline
to apply such a rule in the circunstances of this case. To allow
plaintiffs who have not exhausted their adm nistrative renedies to
pi ggyback on EEQOC conpl aints brought by others who are simlarly

si tuat ed woul d subvert the purpose behind the class adm nistrative
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procedure avail able to federal enployees. That procedure enabl es
federal enployees to preserve the clains of others while putting
t he governnent on notice that it wll have to defend itsel f agai nst
a wider array of clains. The single-filing rule that the
plaintiffs urge us to apply fails to provide such notice and serves
no purpose that the class admnistrative process does not serve
equal ly well.

Finally, the plaintiffs contend that they need not
exhaust their admnistrative renedies so long as a class
representative in the federal action has exhausted his

adm ni strati ve renedi es. See Chisholmv. U S. Postal Serv., 665

F.2d 482, 490 n.11 (4th G r. 1981) (holding that plaintiffs who
file tinely individual EEOC conpl ai nts can subsequently file class
action lawsuits on behal f of simlarly situated plaintiffs who have
not exhausted their admnistrative renedies). O course, that
defense is not available if the federal action is not nmaintainable
as a class action. As we have pointed out, the district court did
not abuse its discretion in holding that a purported cl ass of ei ght
menbers is not sufficiently large to invoke Federal Rule of G vil
Procedure 23 authorizing class actions.

Accordingly, we affirm the district court's ruling
granting sunmary judgnent to the USPS on the cl ai ns of Cooks, G ay,
McKi e, and Lacy because they failed to exhaust their adm nistrative

remedi es.
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|V
Finally, we address the plaintiffs' challenges to the
district court's rulings on the nerits. The district court
concl uded that none of the plaintiffs, including those who failed
to exhaust their admnistrative renedies, presented sufficient
evi dence from which a reasonable factfinder could conclude that

t hey had been di scri mnated agai nst on the basis of their race. W

agr ee.

Section 717 of Title VIl of the GCvil R ghts Act of 1964
provi des that "[a]ll personnel actions affecting enployees . . . in
the United States Postal Service . . . shall be nmade free from any

di scrim nation based on race.” 42 U S.C. 8§ 2000e-16(a). Relying
on this section to assert disparate treatnent clains, the
plaintiffs alleged that the USPS failed to pronote them because of
their race. In response to the USPS s notion for summary judgment,

they invoked the MDonnell Douglas framework for determ ning

di scri m nation.? Under that approach, each plaintiff nust
denonstrate (1) that he is a nenber of a protected group; (2) that
he applied for the position in question; (3) that he was qualified

for the position sought; and (4) that he was rejected for the

2 Part of the plaintiffs' conplaint could al so be understood
to be alleging a "pattern or practice" of discrimnation. Because
pattern or practice clains can be asserted only in class actions,
see Lowery v. Grcuit Gty Stores, Inc., 158 F.3d 742, 761 (4th
Cir. 1998), vacated on other grounds, 527 U S. 1031 (1999), we do
not address that part of their conplaint in viewof our ruling made
above on the class action status of this case.
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position in favor of someone not a nenber of the protected group in
circunstances giving rise to an inference of unl awf ul

discrimnation. See Lowery v. Crcuit Gty Stores, Inc., 158 F. 3d

742, 760 (4th Gr. 1998), vacated on other grounds, 527 U S. 1031

(1999). Once the plaintiff has satisfied those criteria and
thereby established a prima facie case, a presunption of
di scrimnation arises, and "the burden of production shifts to the
enpl oyer to rebut the plaintiff's prinma facie case by articul ating
alegitimte, non-discrimnatory reason for the adverse enpl oynent
action.™ Id. If the enployer produces evidence of a non-
discrimnatory reason for the pronotion decision, then the
presunption of discrimnation "drops from the case,” and the
plaintiff bears the "ultinmte burden of persuading the court that
[ he] has been the victim of intentional discrimnation. ™ Texas

Dep't of Community Affairs v. Burdine, 450 U S. 248, 255 n.10, 256

(1981). Wth this legal framework, we nowturn to the plaintiffs’
cl ai ns.
A WIlliams, MKelvy, Cooks, Lacy

Plaintiffs WIlliams, MKelvy, Cooks, and Lacy failed to
establish that they were qualified for the positions they sought,
the third element of a prima facie claim of discrimnation.
Specifically, they failed to introduce evidence that, but for the
all egedly discrimnatory reviews given by their supervisors or the

revi ew panel, they would have net all of the KSAs required for the
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pronotions they sought. The NTAC manager testified that each of
these plaintiffs scored so | ow on an exam nation for at |east one
necessary KSA that he could not have passed the KSA even had he
recei ved the hi ghest supervisor or panel review possible. Because
the USPS uses the KSAs to determ ne whether candidates are
qualified for particular positions, the fact that the plaintiffs
woul d not have passed the necessary KSAs, even in the absence of
any discrimnatory reviews, establishes that they were not
qualified for the positions for which they appli ed.

Attenpting to prove that the KSA exam nation procedure
itself was a pretext for discrimnation, the plaintiffs suggest
that white enployees nmight have had access to testing materials
prior to taking the exans. They also attenpt to underm ne the
credibility of NTAC nmanager Mahoney's testinony that the
plaintiffs' examscores were so |l owthat they could not have passed
the necessary KSAs by asserting that the scoring process was
"shrouded in secrecy."” These argunents are, however, nere
specul ation and do not create a triable question of fact. See

Ennis v. Nat'l Ass'n of Bus. and Educ. Radio, Inc., 53 F.3d 55, 62

(4th Cir. 1995) ("Mere unsupported speculation . . . is not enough
to defeat a sunmary judgnent notion").
B. Gay

Plaintiff Gay failed to establish that he applied for

the position in question, the second el enent of a prina facie case
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of discrimnation. In an unsuccessful attenpt to overcone that
failure, Gay alleges that he intended to apply for a level-5
mai nt enance position in March 1998 but changed his m nd when his
supervisor, Richard Barnhill, told himthat no |evel-5 positions
woul d be open in the near future. Not only does Gay fail to offer
any proof that Barnhill's statenent was untrue, but even if untrue,
he fails to point to any evidence that Barnhill intentionally
m sled G ay because of his race. Gray sinply has not advanced
evi dence necessary to support a prima facie case for Title VII
di scrim nati on.
C. MKie and Lockhart
While both MKie and Lockhart may have established a

prima faci e case under the McDonnel |l Dougl as franmewor k, neither has

presented sufficient evidence to rebut the USPS s proof that it had
a nondi scrimnatory reason for its decision not to pronote him
Specifically, the USPS asserts that MKi e was passed over
in favor of a white applicant because Barnhill's evaluation of the
two applicants reflected the fact that the white applicant had
background experience in the electronics field, which made him a
better candi date for the position. Wile MKie notes that Barnhill
did not have much of an opportunity to observe either applicant on
the job, MKie has not presented any evidence that it was agai nst
USPS policy for supervisors to take into account an applicant's

background experi ence when evaluating him Even though MKi e may
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have possessed the skills necessary for the position, that fact
does not undernmine the USPS s concl usion that the other applicant
possessed superior skills.

Simlarly, the USPS net its burden of producing evidence
t hat Lockhart was deni ed supervi sor positions at the G eenwood and
Taylor facilities for legitimate reasons. @G inski, the postnaster
responsible for making the final pronotion decision at the
Greenwood facility, testified that he chose the white candidate
over Lockhart because the white enpl oyee perforned better during
his interview. To support his claimthat this reason for denying
hi mthe position at the Geenwood facility was pretextual, Lockhart
points to the subjective nature of sonme of the interview questions
and notes that Ginski did not actually record the candi dates'
answers. But such evidence, even when conbined with Lockhart's
prima facie case, would not enable a reasonable factfinder to
conclude that Lockhart was discrimnated against. First, the
proportion of subjective questions asked during the interviews was
too small to account for the vast di screpancy between the intervi ew
scores of Lockhart and the other applicant —44.3% correct versus
96. 7% correct. Second, the fact that G inski did not specifically
record the candi dates' interviewanswers does not tend to show t hat
he lied about their performances or that he ultimtely chose the

whi te candi date over Lockhart because of Lockhart's race.
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Expl ai ni ng t he deci sion not to interviewLockhart for the
position at the Taylor facility, one of the review panel nenbers
testified that, based on the candi dates' applications, Lockhart was
|l ess qualified than five other applicants. Lockhart responded to
t hat evidence by claimng that he had a nore extensive educati onal
background than any of the candidates that were chosen to be
interviewed for the position. But Lockhart failed to rebut the
USPS' s evidence that the interviews were granted, not on the basis
of the candi dates' educational achievenents, but on the basis of
their answers to questions on their applications that asked the
applicants to descri be situations denonstrating their know edge and
abilities in particular skills areas.

In short, neither MKie nor Lockhart introduced
sufficient evidence to create a factual question as to whether he

was denied a pronotion by reason of his race.

V
For the foregoing reasons, we affirmthe judgnment of the

district court.

AFFI RMED
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